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1. Reasons to set up a capacity mechanism in 

France 

   Concerns about security of supply 
 

 

• French energy mix is dominated by hydro- and nuclear-power. At 
first sight, it was not obvious that France would need to remunerate 
capacity. 

• However, 2 phenomena raise concern about the security of supply: 
 

 The first one: during the past 10 years, the peak power demand has 
increased faster than the growth in average consumption (partly due 
to electric heating). 

 

  Risk for the system if adequate investments in generation 
 and demand response capacitities are not sufficient (market 
 failure) 

 

 The second one has to do with the need for flexibility due to the 
growing penetration of variable generation (and the intermittency) 

 



2. Market design of the French capacity 

mechanism 

   2.1. Legal framework: 
 

• French law 2010-1488 of the 7th December 2010 reforming the 
organisation of the electricity market (NOME act) completed by law 
2013-312 (Brottes act); 

• Decree 2012-1405 of the 14th December 2012 defines the general 
organisational framework for the new scheme; 

• Ministry decree 22nd January 2015 specifying the rules of the 
mechanism. 

 

   2.2. Principles driving the French mechanism 
 

• Market based mechanism (based on volumes) 

• Applying to all capacities (complete market coverage)  

• Technology neutral 

 

 



2. Market design of the French capacity 

mechanism 

   2.3. The choice for ‘capacity obligations’ 
 

• Article L. 335-1 of the energy code: « each supplier contributes, in 
accordance with the demand cahracteristics of its customers, in 
terms of power and energy, to the security of electricity supply in 
continental France »   

  obligation carried by suppliers: they must hold (annualy) a 
specific amount of capacity certificates demonstrating that they are 
able to cover the needs of their customer portfolio in peak periods. 

 

• Correspondingly, operators of generation capacity and demand 
response commit themselves to make their capacities available 
during peak periods ( certification and delivery of certificates). 

 

• Capacity certificates are exchangeable and transferrable  capacity 
mechanism leads to a capacity market. 

 

    

 



2. Market design of the French capacity 

mechanism 

    

 



2. Market design of the French capacity 

mechanism 

 Two specific issues: 
 

 Demand response measures 

 Implicit participation: reduction of the suppliers’ obligation 

 or, 

 Explicit participation: certification of the capacity (it is worth noting 
that the law grants a priority, at equal cost, to demand response 
measures over generation capacities, article L. 335-2 al. 3)  

 

 Cross border capacities  

 - Foreign capacities are excluded from participating in the 
 mechanism due to technical reasons (no explicit participation), 

 - They are taken into account implicitly in the sense that they 
 come to lower suppliers’ obligations. 

 



3. Compatibility of the French mechanism  

with EU law 

Hot topic in France and for the Commission: 
 

 EEAG (9th April 2014), 

 Sector inquiry into capacity mechanisms (29th April 2015) 

 Decision of the Conseil d’Etat (9th October 2015) 

 In-depth investigations into French plans to remunerate electricity 
capacity (13th November 2015) 

 

Three main issues  
 

 

3.1. Capacity mechanism and EU state aid rules 
 

3.2. Capacity mechanism and EU antitrust rules 
 

3.3. Capacity mechanism and EU free mouvement of goods rules 



3.1. Capacity mechanism and state aids rules 

 

 Should the french mechanism qualify as an aid within the meaning 
of article 107 TFEU? 

 

 Position of the European Commission, 

 Position of the Conseil d’Etat, 
 

 

 Does the capacity mechanism lead to: 
 

 an economic advantage? 

 an intervention by the state or by means of state resources? 

 

 



3.2. Capacity mechanism and antitrust 

 

  

Could the french mechanism be challenged by antitrust rules? 
 

 Antitrust rules apply to undertakings not to state measures 

 Exceptions: combination of articles 101/102TFEU with article 
106TFEU or with article 4§3TEU 

 

  « Although Articles 81 EC and 82 EC are, in themselves, concerned 
  solely with the conduct of undertakings and with laws of regulations 
  emanating from Member States, those articles, read in conjunction 
  with Article 10 EC, which lays down a duty to cooperate, none the 
  less require the Member Statesnot to introduce or maintain in force 
  measures, even of a legislative or regulatory nature, which may 
  render ineffective the competition rules applicable to undertakings  » 
  (ECJ, 9th Septembre 2003, Consorzio Industrie Fiammiferi and 
  Autorita Garante della Concorrenza e del Mercato, C-198/01). 

 
 

 



3.3. Capacity mechanism and free movement of 

goods 
 

 Cross-border capacities and free movement of goods 

  

 Could the mechanism lead to a restriction of free movement of 
goods safeguarded by article 34 TFEU? 

 In that case, could the restriction be justified? under provisions of 
article 36TFEU or under imperative requirements? 

 

 Focus on the interconnections: 

 What could be learnt from the clearance decision of the UK 
scheme? 

 Should it be appropriate to distinguish between regulated 
interconnections and merchants interconnections (article 17 of 
Regulation 714/2009)? 
 

 



Conclusions 

 

 

 The architecture of the French capacaity mechanism (market based) 
is clearly an interesting element; 

 

 It is a complex mechanism to run; 

 

 The compatibility of such a mechanism (for the French market) with 
EU law cannot yet be taken for granted; 
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